
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 21 

(925) 608-1121 

HEARING DATE: 03/23/22 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-represented 

parties must call Department 21 to request argument and must specify, in detail, what provision(s) 

of the tentative ruling they intend to argue and why. Counsel or self-represented parties requesting 

argument must advise all other counsel and self-represented parties by no later than 4:00PM of 

their decision to argue, and of the issues to be argued. Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter. (Pursuant to 

Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL PROVIDED 

THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom while 

others appear in person. If all parties agree to appear by Zoom, call the department before 4:00PM 

on the day preceding the hearing for authorization to use the Zoom link below. You will likely be 

called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 

 

 

 1.  TIME:  9:00   CASE#: MSC18-02485 
CASE NAME: KARZAI VS PAUL WOODFORD SERVIC 
HEARING ON MOTION TO/FOR BIFURCATE FILED BY SAFETY NATIONAL 
CASUALTY CORPORATION 
* TENTATIVE RULING: * 
 
Safety National’s motion to bifurcate its remaining claim for attorney fees is granted. The court 
cannot “un-consolidate” the actions so the bifurcated claim will technically remain part of the 
broader action. The court understands that the already scheduled trial/issue conference dates 
relate to the accident that occurred in 2017. The court sets a CMC for May 9, 2022 at 8:30 a. m. 
solely for the parties involved in Safety National’s separate attorney fee claim.  
 

  

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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 2.  TIME:  9:00   CASE#: MSC19-00251 
CASE NAME: SALAZAR VS MJ LANDSCAPING 
HEARING ON MOTION TO/FOR RELIEVED AS COUNSEL FILED BY JOSE G 
SALAZAR 
* TENTATIVE RULING: * 
 
The motion is denied without prejudice due to a failure to file a proof of service. 

  

 3.  TIME:  9:00   CASE#: MSC19-02555 
CASE NAME: MARTINEZ VS WALGREENS, ET AL. 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE, 
SUMM ADJUDICATION FILED BY WALGREENS PHARMACY SERVICES MIDWEST, 
* TENTATIVE RULING: * 
 
Continued by stipulation to October 5, 2022 at 9:00 a.m. 

  

 4.  TIME:  9:00   CASE#: MSC20-02149 
CASE NAME: BOYD VS TSENG 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The court approves the compromise of the disabled plaintiff’s claims. The court will sign the 
order as amended by the errata. 

  

 5.  TIME:  9:00   CASE#: MSC20-02307 
CASE NAME: MCNEAL VS LIBERTY MUTUAL GROUP 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of MCNEAL FILED BY 
PROTECTIVE LIFE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The hearing is continued pursuant to stipulation to April 27, 2022 at 9:00 a.m. 
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 6.  TIME:  9:00   CASE#: MSC20-02307 
CASE NAME: MCNEAL VS LIBERTY MUTUAL GROUP 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of MCNEAL FILED BY 
LIBERTY MUTUAL GROUP, INC., LIBERTY MUTUAL INSURANCE COMPANY, 
* TENTATIVE RULING: * 
 
See Line 6. 

  

 7.  TIME:  9:00   CASE#: MSC21-02445 
CASE NAME: NIST VS. FARRELL 
HEARING ON MOTION TO VACATE DEFAULT 
FILED BY SHANNA FARRELL, ERIC RHEINHEIMER 
* TENTATIVE RULING: * 
 
 Defendants’ motion to set aside their default is granted.  Defendants shall file the original 
of their proposed answer on or before March 30, 2022. 
 
 Plaintiffs’ request to present oral testimony at the hearing is denied.  (See, Cal Rules of 
Court, rule 3.1306, subd. (a) [“[e]vidence received at a law and motion hearing must be by 
declaration or request for judicial notice without testimony or cross-examination, unless the court 
orders otherwise for good cause shown”].  See also, Eddy v. Temkin (1985) 167 Cal.App.3d 
1115, 1120-21 [court has discretion to refuse oral testimony].) 
 
 The Court finds that the conduct of defendants’ counsel in mailing the answer to the 
clerk’s office on February 2, rather than ensuring that it was filed on that date, was 
unreasonable under the circumstances and does not constitute excusable neglect.  However, 
defendants’ counsel has acknowledged that the entry of default was entirely his fault, and not 
the fault of his clients.  (Rotholz Dec., ¶ 3.)  Accordingly, defendants are entitled to relief under 
the mandatory attorney fault provision of the governing statute.  (Code Civ. Proc., § 473, 
subd. (b).  See, Carmel, Ltd. v. Tavoussi (2009) 175 Cal.App.4th 393, 401 [“[w]hen an attorney 
‘attests to’—that is, declares to be true—facts demonstrating he or she was at fault, application 
of section 473 is not negated by the attorney's contrary opinion”].) 
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 8.  TIME:  9:00   CASE#: MSC21-02697 
CASE NAME: VELASCO VS. FCA US 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION & ORDER TO STAY 
PROCEEDINGS FILED BY FCA US, LLC, WALNUT CREEK CHRYSLER DODGE 
* TENTATIVE RULING: * 
 
The case has been dismissed. 

  

 9.  TIME:  9:00   CASE#: MSC22-00021 
CASE NAME: O'CAIN, JR. VS SHIELDS NURSING 
HEARING ON PETITION TO/FOR COMPEL ARBITRATION & TO STAY FILED BY 
SHIELDS NURSING CENTERS, INC., WILLIAM SHIELDS 
* TENTATIVE RULING: * 
 

Defendants’ petition to compel arbitration is denied. Defendants have not met their 
burden to establish the existence of an enforceable arbitration agreement.  

Background 

According to the complaint, plaintiff Otis L. O’Cain is a 48-year-old, legally blind man, 
with a history of multiple medical issues. (Complaint, ¶11.) Plaintiff was admitted to Shields 
Richmond Nursing Center (“Shields”) for skilled rehabilitation services on June 21, 2020, and 
again on September 3, 2020, after he was hospitalized. (Complaint, ¶13.) In January 2022, 
plaintiff filed this lawsuit for negligence and elder abuse claims related to his residency at the 
facility. (Declaration of Otis L. O’Cain, ¶1-2.)  

Defendants, Shields Nursing Center, Inc. and William Shields, filed this petition on 
February 10, 2022, arguing that, because an enforceable arbitration agreement exists, the Court 
should stay the action and order parties to arbitration. In support of the petition, defendants 
presented two declarations from their attorney, Jeffrey S. Healey.  

The first declaration, filed February 10, 2022, attaches what Mr. Healey contends are the 
subject arbitration agreements. They are entitled “Attachment 1 [¶] Arbitration of Medical 
Malpractice Disputes” and “Attachment 2 [¶] Arbitration of Other Disputes.” They are dated July 
23, 2020. While someone has signed on the line for “responsible party,” the agreements bear no 
signatures over the lines for “resident” or “agent.” Plaintiff’s name does not appear anywhere on 
these forms.   

The second declaration by Mr. Healey, filed on March 4, 2022 (later than permitted by 
Code of Civil Procedure, § 1005 (b)), attaches additional documents. The declaration purports to 
attach (A) “excerpts” of plaintiff’s records from Mr. Healey’s “client’s community who maintains 
same in their ordinary course of business,” (B) plaintiff’s medical records from “medical 
providers” prior to residing at Shields, allegedly obtained from plaintiff’s counsel, (C) a power of 
attorney, and (D) a meet and confer letter between counsel.  

Mr. Healey states in paragraph six of his March 4th declaration that “[i]t is Defendants 
understanding that the Arbitration Agreement was executed by Angel Davis (the wife or former 
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wife of Otis O'Cain). […]” The rest of the paragraph includes statements about what the 
documents allegedly state, as well as legal argument and conclusions.  

Plaintiff opposes the petition on the grounds that he did not agree to arbitration.  

Defendants have filed a reply with which they re-submit the March 4th declaration by Mr. 
Healey. They also submit an additional declaration by defendant William Shields. Defendant 
Shields states (1) that he has personal knowledge of the facts stated in his declaration, and (2) 
that attached are true and correct copies of plaintiff’s records, which are maintained “at the 
community in the ordinary course and scope of business.” Attached are the arbitration 
agreements, as well as plaintiff’s admission agreement. 

Evidentiary Matters 

Plaintiff has filed objections to both declarations of Mr. Healey and has requested the 
Court strike the declaration filed on March 4, 2022.  

The plaintiff’s objections to both the February 10th declaration, as well as the March 4th 
declaration, are sustained. The evidence lacks authentication and foundation, and contains 
hearsay and legal conclusions. The power of attorney signed in November 2020 is irrelevant. 
Based on the Court’s ruling as to the objections, the request to strike is moot. 

Discussion 

In California, “‘[g]eneral principles of contract law determine whether the parties have 
entered a binding agreement to arbitrate.’” (Pinnacle Museum Tower Assn. v. Pinnacle Market 
Development (US), LLC (2012) 55 Cal.4th 223, 236.) Although public policy favors arbitration, 
that policy “does not extend to those who are not parties to an arbitration agreement.” (Espejo v. 
Southern California Permanente Medical Group (2016) 246 Cal.App.4th 1047, 1057.) 

“A petition to compel arbitration is in essence a suit in equity to compel specific 
performance of a contract.” (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 
394, 411, citations omitted; Code Civ. Proc., § 1281 [“A written agreement to submit to 
arbitration an existing controversy or a controversy thereafter arising is valid, enforceable and 
irrevocable, save upon such grounds as exist for the revocation of any contract.”].) “Because the 
existence of the agreement is a statutory prerequisite to granting the petition, the petitioner 
bears the burden of proving its existence by a preponderance of the evidence.” (Rosenthal, 
supra, at p. 413.)  

Here, it is undisputed that plaintiff did not sign an arbitration agreement, but defendants 
contend the agreement signed on his behalf is sufficient. No evidence, let alone admissible 
evidence, shows plaintiff authorized anyone to act on his behalf with respect to signing an 
arbitration agreement. On the contrary, the admissible evidence indicates he did not. 
(Declaration of Otis O’Cain, ¶3.)  

Even accepting Mr. Healey’s representation in his February 10, 2022 declaration that the 
attached arbitration agreements pertain to plaintiff, that the “responsible party” signature is that 
of Angel Davis, and that Angel Davis was granted plaintiff’s power of attorney in November 
2020, the arbitration agreements predated that authority by several months. (See Exhibit “C” to 
Declaration dated March 4, 2022.) This evidence does not support the contention that Angel 
Davis was authorized to sign an arbitration agreement at the time she did so, let alone in June 
when plaintiff was first admitted to the facility. (See Flores v. Evergreen at San Diego, LLC 
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(2007) 148 Cal.App.4th 581, 587 [at the time he signed arbitration agreement, husband did not 
yet have a power of attorney to act for wife].) 

Agency can be founded on ostensible authority, that is, some intentional conduct or 
neglect on the part of the alleged principal creating a belief in the minds of third persons that an 
agency exists, and a reasonable reliance thereon by such third persons. (Flores, supra, 148 
Cal.App.4th at 588.) However, the formation of an agency relationship is a bilateral matter and 
words or conduct by both principal and agent are necessary to create the relationship. (Ibid.) "A 
person cannot become the agent of another merely by representing herself as such." 
(Pagarigan v. Libby Care Center, Inc. (2002) 99 Cal.App.4th 298, 301.) 

While the power of attorney, if considered, suggests plaintiff did authorized Angel Davis 
to be his agent with respect to “claims and litigation,” that relationship commenced in November 
2020, not prior. As noted in Flores, “no facts were presented suggesting that by signing the 
power of attorney form [wife] intended to ratify [husband]'s earlier agreement to the arbitration.” 
(Flores, supra, 148 Cal.App.4th at 588–589.)  

Defendants’ counsel argues it would be “counterintuitive” for Angel Davis to be 
designated on plaintiff’s POLST form (physician order for life-sustaining treatment), and yet be 
unable to bind him to arbitration. The form is not admissible, but even if it were, it appears to be 
signed only by Angel Davis. A decisionmaker may only execute POLST under certain 
circumstances pursuant to Prob. Code, § 4780 (b); § 4682. Those circumstances, which include 
an incapacitated principal, are not present here.  

Further, the argument does not explain how the authority “to make medical treatment 
decisions” for plaintiff “translates into authority to sign the arbitration agreement." (Pagarigan, at 
p. 302.) The POLST form is significantly more limited than the durable power of attorney 
executed in Garrison v. Superior Court (2005) 132 Cal.App.4th 253, 259), the case defendants 
cite in their reply. There the durable power of attorney included “the power to sign ‘[a]ny 
necessary waiver or release from liability required by a hospital, or physician.’ ” (Id. at p. 259.) 
On this point, later cases have distinguished Garrison. (See, e.g., Young v. Horizon West, Inc. 
(2013) 220 Cal.App.4th 1122, 1129.) 

The arbitration agreement is accordingly not enforceable against plaintiff. 

Violation of CRC 1.201(a)(1) 

On each copy of the November 6, 2020 power of attorney, Mr. Healey has failed to 
redact a social security number in violation of CRC 1.201(a)(1): "To protect personal privacy and 
other legitimate interests, parties and their attorneys must not include, or must redact where 
inclusion is necessary, the following identifiers from all pleadings and other papers filed in the 
court's public file, whether filed in paper or electronic form, unless otherwise provided by law or 
ordered by the court: (1) Social security numbers."  

On or before March 25, 2022, defendants’ counsel is ordered to provide the court clerk in 
this Department 21 with a new copy of  

1. Mr. Healey’s March 4, 2022 declaration, redacting the SSN in Exhibits C and D. 
2. A new reply brief, along with the attachments thereto, redacting the SSN in Exhibit C. 

Once the clerk receives the redacted copies of these documents, the clerk will place the 
redacted versions in the Court’s public file and destroy the unredacted versions. The only 
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permitted change is redaction of the social security number. No other change may be made 
without further Court order. 

An order to show cause why sanctions should not be issued against defense counsel will 
be issued if they do not timely comply with this requirement.  

 

 


